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1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

4. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 
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5. Claims 1-4, 8-10, 13, 14, 18 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Christie (GB 2355792). 

Christie teaches an apparatus made of pliable plastic having a first chamber 101 
with sealing means 107, a second chamber 102 with sealing means 108 and a duct 104 
leading from the base of the first chamber externally to the top of second chamber. The 
first chamber 1 01 may have a volume of 500 ml (p. 21 , line 9). In use, sample is 
provided in the first chamber and pretreated with a functional reagent such as an anti- 
foam agent. Additional reagents may be organic or inorganic or biological (p. 5, lines 
26-28), and the analysis procedure is applicable to a wide variety of species (p. 2, lines 
1-2). The bottle is then squeezed to fill the second chamber to fill level 104b and the 
excess drained back into the first chamber (pages 21-23). The sample may be 
fermentation broth (p. 17, lines 1-6), which inherently includes nucleic acid, as from 
yeast. With respect to claim 8, it is the examiner's position based on the construction of 
the device that at least 10% accuracy is inherent. With respect to claim 9, the first 
chamber is structurally capable of receiving a funnel. With respect to claim 13, inverted 
conical seal 202, 204 is provided for the second chamber and a functional reagent, such 
as the enzyme in the enzyme electrode 305, is provided. 

6. Claims 5-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Christie. 

Christie fails to teach the claimed volumes. 

It would have been obvious to size the second chamber and duct in proportion to 
the first chamber as shown and/or in order to isolate a desired volume of fluid. 
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7. Claims 11-12 are rejected under 35 U.S.C. 1 02(b) as being anticipated by 
Mennen (4562043). 

Mennen teaches a device having a first chamber 21 , a sealing means 24 
containing a pre-determined volume of solvent, duct 29 and second chamber 16. A 
solid sample is applied to surface 22 and inserted into the second chamber. The 
solvent is placed in the first chamber by breaking the sealing means, and the solvent is 
pumped into the second chamber by gravity and the inherent capillarity of pledget 31 . 
Occult blood is dissolved from the solid sample and carried into the pledget for reaction. 
See, e.g., Figures 1-5, col. 8. 

8. Claims 14-17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Christie (GB 2355792) in view of Petersen (6818185). 

Christie teaches an apparatus made of pliable plastic having a second chamber 
101 with sealing means 107, a first chamber 102 with sealing means 108 covering an 
opening, and a duct 104 leading from the base of the first chamber externally to the top 
of second chamber. In use, sample is provided in the second chamber and pretreated 
with a functional reagent such as organic or inorganic or biological reagents (p. 5, lines 
26-28), and the analysis procedure is applicable to a wide variety of species (p. 2, lines 
1-2). 

Christie fails to teach the claimed reagents. 

Petersen teaches a container for treating cell samples. Beads for lysing cells 
(col. 10, lines 1-2), an oligonucleotide sequence for binding DNA or RNA from lysed 
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cells (col. 10, lines 7-9), and chaotropic salts for lysing cells may be provided (col. 18, 
line 45). 

It would have been obvious to provide lysing beads, specified nucleic acid 
sequences and chaotropic salts in the device of Christie in order to process cell 
samples as taught by Petersen. 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Nason additionally teaches pumping fluid form first chamber 14 
to dissolve sample form swab 24 in second chamber 16. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jan M. Ludlow whose telephone number is (571) 272- 
1260. The examiner can normally be reached on Monday, Tuesday and Thursday, 
11:30 am - 8:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill A. Warden can be reached on (571) 272-1267. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Jan M. Ludlow 
Primary Examiner 
Art Unit 1797 
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